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A. ASSIGNMENTS OF ERROR

1. The trial court erred when it found the appellant had the
current or future ability to pay legal financial obligations (LFOs). CP 20
(financial obligation finding 2.5).!

2. The trial court’s conclusion appellant has the ability to pay
LFOs is unsupported by the record.

3. Defense counsel was ineffective for failing to object to the
trial court’s imposition of discretionary LFOs.

Issues Pertaining to Assignments of Error

RCW 9.94A.753 and RCW 10.01.160 require the trial court to
consider the defendant’s present, past, and future ability to pay the amount
ordered before imposing discretionary LFOs. The trial court ordered
appellant to pay $2,300 in legal financial obligations, including $1500 in
non-mandatory court appointed attorney fees. In so ordering, the trial
court included generic, pre-formatted language in the Judgment and
Sentence that concluded appellant had the ability or likely future ability to
pay this amount. There is nothing in the record, however, indicating that
the trial court ever took into account appellant’s financial resources or

likely future resources.

' The Judgment and Sentence is attached as an Appendix.



1. Did the trial court fail to comply with RCW 10.01.160(3)
when it imposed discre;tionary LFOs as part of appellant’s sentence, thus
making the LFO order erroneous and challengeable for the ﬁrst_time on
appeal?

2. Is appellant’s challenge to the validity of the LFO order
ripe for review?

3. Is the remedy to remand for resentencing?

4, Was appellant’s trial attorney ineffective for failing to
object to the imposition of discretionary legal financial obligations?

B. STATEMENT OF THE CASE

The State charged Irving Lyle® with failure to register as a sex
offender between September 25 and October 16, 2013 and with having
two or more convictions for failure to register, which enhanced the penalty
for the charge. CP 1-3; see RCW 9A.44.132(1)(b) (elevating crime to
c}ass B felony based on prior convictions).

Lyle waived his right to a jury and was found guilty following a

bench trial. CP 33-41.

2 The superior court case caption lists Mr. Lyle’s name as “Irving.”
However, as he represented to the court below, his correct name is Irvin.
CP 48.



The trial court sentenced 63-year-old Irvin to 44 months of
incarceration. CP 22. The court imposed $2,300 in legal financial
obligations, including $1,500 in discretionary LFOs for court appointed
attorney fees. CP 20-21.

Although there was no discussion of Lyle’s financial
circumstances, the judgment and sentence includes a written “finding,”
which was pre-printed on the sentencing form. The finding reads in part
that: “The court finds that the defendant has the ability or likely future
ability to pay the legal financial obligations.” CP 20 (financial obligation
finding 2.5).

Lyle timely appealed. CP 46. His motion for order of indigency
indicates he is not employed. CP 52. Moreover, it indicates that he owns
no real estate, owns no stocks or bonds, is not the beneficiary of any trust,
and has no savings or substantial income. CP 49-53. The court found
Irvin indigent for purposes of appeal. CP 54-56.

C. ARGUMENT
1. THE TRIAL COURT’S FAILURE TO CONSIDER
LYLE’S ABILITY TO PAY BEFORE IMPOSING LFOs
CONSTITUTES A SENTENCING ERROR THAT MAY

BE CHALLENGED FOR THE FIRST TIME ON
APPEAL.

RCW 9.94A.760 permits the court to impose costs “authorized by

law” when sentencing an offender for a felony. RCW 10.01.160(3)



permits the sentencing court to order an offender to pay LFOs, but only if
the trial court has first considered his individual financial circumstances
and concluded he has the ability, or likely future ability, to pay. The
record here does not show the trial court in fact considered Lyle’s ability
or future ability before it imposed LFOs. Because such consideration is
statutorily required, the trial court’s imposition of LFOs was erroneous
and the validity of the order may be challenged for the first time on
appeal.

a. The legal validity of the LFO order may be

challenged for the first time on appeal as an illegal
sentencing condition.

Although the general rule under RAP 2.5 is that issues not objected
to in the trial court may not be raised for the first time on appeal, it is well
established that illegal or erroneous sentences may be challenged for the
first time on appeal. State v. Ford, 137 Wn.2d 427, 477-78, 973 P.2d 452
(1999) (citing numerous cases where defendants were permitted to raise

sentencing challenges for the first time on appeal); see also State v. Bahl,

164 Wn.2d 739, 744, 193 P.3d 678 (2008) (holding erroneous condition of
community custody could be challenged for the first time on appeal).
Specifically, this Court has held a defendant may challenge, for first time

on appeal, the imposition of a criminal penalty on the ground the



sentencing court failed to comply with the authorizing statute. State v.
Moen, 129 Wn.2d 535, 543-48, 919 P.2d 69 (1996).?

In Moen, the Supreme Court held that a timeliness challenge to a
restitution order could be raised for the first time on appeal. It looked at
the authorizing statute, which set forth a mandatory 60-day limit, and the
record, which showed the trial court did not comply with that statutory
directive. Specifically rejecting a waiver argument, the Court explained:

We will not construe an uncontested order entered after the

mandatory 60-day period of former RCW 9.9A.142 (1) had

passed as a waiver of that timeliness requirement; it was
invalid when entered.
Id. at 541 (emphasis added). The Court concluded the restitution was not
ordered in compliance with the éuthorizing statute and, therefore, the

validity of the order could be challenged for the first time on appeal. Id. at

543-48.

? See also State v. Parker, 132 Wn.2d 182, 189, 937 P.2d 575 (1997)
(explaining improperly calculated standard range is legal error subject to
review); In re Personal Restraint of Fleming, 129 Wn.2d 529, 532, 919
P.2d 66 (1996) (explaining “sentencing error can be addressed for the first
time on appeal even if the error is not jurisdictional or constitutional”);
State v. Hunter, 102 Wn. App. 630, 9 P.3d 872 (2000) (examining for the
first time on appeal the validity of drug fund contribution order); State v.
Roche, 75 Wn. App. 500, 513, 878 P.2d 497 (1994) (holding “challenge to
the offender score calculation is a sentencing error that may be raised for
the first time on appeal™); State v. Paine, 69 Wn. App. 873, 884, 850 P.2d
1369 (1993) (collecting cases and concluding that case law has
“established a common law rule that when a sentencing court acts without
statutory authority in imposing a sentence, that error can be addressed for
the first time on appeal™).




The record shows the trial court failed to comply with the statutory
requirements set forth in RCW 10.01.160(3). Lyle may therefore
challenge the trial court’s LFO order for the first time on appeal.

In State v. Calvin, 176 Wn. App. 1, 302 P.3d 509 (2013), motion

for reconsideration granted and republished at 316 P.3d 496 (October 24,

2013), Division One of this Court originally held Calvin could challenge
his LFO order for the first time on appeal. But the Court later reversed
course. The reasoning supporting Division One’s course change in Calvin
does not apply here.

Calvin’s appeal involved a challenge to the factual basis
supporting the trial court’s LFO brder, that is,‘ whether there was
insufficient evidence to support the trial court’s decision that he had the
aBility to pay LFOs. Calvin, 302 P.3d at 521. Here, in contrast, Lyle
asserts the trial court failed to undertake the statutorily required factual
analysis required under RCW 10.01.160.

The factual nature of Calvin’s argument drives Division One’s
waiver analysis. Specifically, Division One states, “the imposition of
costs under [RCW 10.01.160] is a factual matter ‘within the trial court’s
discretion,”” and “[f]ailure to identify a factual dispute or to object to a
discretionary determination at sentencing waives associated errors on

appeal.” Calvin, 316 P.3d at 507. Having framed the issue as a



sufficiency challenge, rather than a legal one, Calvin goes on to cite this

Court’s holdings in In re Personal Restraint of Goodwin' and In re

Personal Restrain of Shale,” for the proposition that “failure to identify a

factual dispute or to object to a discretionary determination at sentencing
waives associated errors on appeal.” Id.

Unlike Calvin, Lyle’s challenge does not involve discretionary acts
of the trial court. As discussed in detail below, compliance with the
statutory directives of RCW 10.01.160 is not discretionary. Furthermore,
the issue raised by Lyle is legal, not factual. See State v. Burns, 159 Wn.
App. 74, 77, 244 P.3d 988 (2010) (explaining whether the trial court
- exceeds its statutory authority is an issue of law). Thus, Calvin’s waiver

analysis is not on point. Cf. State v. Blazina, 174 Wn. App. 906, 911, 301

P.3d 492, review granted, 178 Wn.2d 1010 (2013) (declining to consider

an LFO challenge raised for the first time on appeal); State v. Bertrand

165 Wn. App. 393, 404, 267 P.3d 511 (2011), review denied, 175 Wn.2d
1014 (2012) (concluding for the first time on appeal that finding Bertrand

had present or future ability to pay LFOs was unsupported by the record

* 146 Wn.2d 861, 874-75, 50 P.3d 618 (2002).

> 160 Wn.2d 489, 494-95, 158 P.3d 588 (2007).



and therefore clearly erroneous). The issue raised in this case is analogous

to that raised in Moen, not Calvin.

More recently, in State v. Duncan, Division Three of this Court

noted inconsistencies among the Court of Appeals divisions as to whether
LFO’s may be challenged for the first time on appeal. 180 Wn. App. 245,
252,327 P.3d 699 (2014). Concluding that there was a “clear potential for
abuse,” the Court declined to allow Duncan to raise an LFO argument for
the first time on appeal. Id. at 255. In so doing, Division Three rejected
portions of similar arguments made here. Duncan recognized however,

‘the forthcoming Supreme Court opinions in Blazina and State v. Paige-

Colter® would ultimately clarify the issue. 180 Wn. App. at 253.

Here the record shows the trial court did not cmﬁply with the
requirements of RCW 10.01.160(3). Thus, the issue should be reviewable
for the first time on appeal.

b. Because the sentencing court did not comply with

RCW 10.01.160(3). Lvle may challenge the LFO
order for the first time on appeal.

RCW 10.01.160(3) provides:

[tThe court shall not order a defendant to pay costs unless
the defendant is or will be able to pay them. In determining
the amount and method of payment of costs, the court shall

6 Unpublished opinion noted at 175 Wn. App. 1010, review granted, 178
Wn.2d 1018 (2013).




take account of the financial resources of the defendant and
the nature of the burden that payment of costs will impose.

RCW 10.01.160(3) (emphasis added). The word “shall” means the

reqﬁirement is mandatory.” State v. Claypool, 111 Wn. App. 473, 475-76,

45 P.3d 609 (2002). Hence, the trial court was without authority to
impose LFOs as a condition of Lyle’s sentence if it did not first take into
account his financial resources and the individual burdens of payment.
While formal findings supporting the trial court’s decision to
impose LFOs under RCW 10.01.160(3) are not required, the record must
minimally establish the sentencing judge did in fact consider the
defendant’s individual ﬁnaﬁcial circumstances and made an individualized
determination he has the ability, or likely future ability, to pay. State v.
Curry, 118 Wn.2d 911, 916, 829 P.2d 166 (1992); Bertrand, 165 Wn. App.
at 393. If the record does not show this occurred, the trial court’s LFO
order is not in compliance with RCW 10.01.160(3) and, thus, exceeds the

trial court’s authority.

7 Comparatively, RCW 9.94A.753, a statute which addresses restitution,
provides:

The court should take into consideration the total amount of
the restitution owed, the offender's present, past, and future
ability to pay, as well as any assets that the offender may
have.

(Emphasis added).



The record does not establish the trial court actually took into
account Lyle’s financial resources and the nature of the payment burden or
made an individualized determination regarding his ability to pay. 3RP
228 (absence of such finding during oral sentencing ruling). The State did
not provide evidence establishing Lyle’s ability to pay or ask it to make a
determination under RCW 10.01.160 when it asked that LFOs be
imposed.® 3RP 209. The trial court made no inquiry into Lyle’s financial
resources, debts, or employability.

The only part of the record that even remotely suggests the trial
court complied with RCW 10.01.160 (3) is the boilerplate finding in the
Judgment and Sentence. CP 20. However, this finding does not establish

| compliance with the requirements of RCW 10.01.160(3).

A boilerplate finding, standing alone, is antithetical to the notion of

individualized consideration of specific circumstances. See, e.g., In 1e

Dependency of K.N.J., 171 Wn.2d 568, 257 P.3d 522 (2011) (concluding

a boilerplate finding alone was insufficient to show the trial court gave

independent consideration of the necessary facts); Hardman v. Barnbart,

362 F.3d 676, 679 (10th Cir.2004) (explaining boilerplate findings in the

81t is the State’s burden to prove the defendant’s ability or likely ability to
pay. State v. Lundy. 176 Wn. App. 96, 105, 308 P.3d 755 (2013).

-10-



absence of a more thorough analysis did not establish the trial court
conducted an individualized consideration of witness credibility).

The Judgment and sentence form used in Lyle’s case contained a
pre-formatted conclusion that he had the ability to pay LFOs. It does not
include a checkbox to register even minimal individualized judicial
consideration. CP 20. Rather, every time one of these forms is used, there
is a pre-formatted conclusion the trial court followed the requirements of
RCW 10.01.160(3) regardless of what actually transpires. This type of
finding therefore cannot reliably establish the trial court complied with
RCW 10.01.160(3).

In sum, the record fails to establish the trial court actually took into
account Lyle’s financial circumstances before imposing LFOs. As such, it
did not comply with the authorizing statute. Consgquenﬂy, this Court
should permit Lyle to challenge the legal validity of the LFO order for
first time on appeal, and it should vacate the order.

2. LYLE’S CHALLENGE TO THE LFO ORDER IS RIPE
FOR REVIEW.

Alternatively, the State may argue the issue is not ripe for review
because the State has not yet attempted to collect the costs. This argument
should be rejected, howevér, because it fails to distinguish between a LFO

challenge based on financial hardship grounds (arguably not ripe) and a

11-



challenge attacking the legality of the order based on statutory non-
compliance (ripe).

Although there is a line of cases that holds the relevant or
meaningful time to challenge an LFO order is after the State seeks to
enforce it, these cases address challenges based on an assertion of
financial hardship or on procedural due process principles that arise in
regard to collection.” In contrast, this case involves a direct challenge to
the legal validity of the order on the ground the trial court failed to comply
with RCW 10.01.160(3). As shown below, this issue is ripe for review.

A claim is fit for judicial determination if the issues raised are
primarily legal, do not require further factual development, and the
challenged action is final. Bahl, 164 Wn.2d at 751. Additionally, when
considering ripeness, reviewing courts must take into account the hardship

to the parties of withholding court consideration. Id.

? See, e.g., Lundy. 176 Wn. App. at 107-09 (holding “any challenge to the
order requiring payment of legal financial obligations on hardship
grounds is not yet ripe for review” until the State attempts to collect);
State v. Ziegenfuss, 118 Wn. App. 110, 74 P.3d 1205 (2003) (determining
defendant’s constitutional challenge to the LFO violation process is not
ripe for review until the State attempts to enforce LFO order); State v,
Phillips, 65 Wn. App. 239, 243-44, 828 P.2d 42 (1992) (holding
defendant’s constitutional objection to the LFO order based on the fact of
his indigence was not ripe until the State sought to enforce the order);
State v. Baldwin, 63 Wn. App. 303, 310, 818 P.2d 1116 (1991)
(concluding the meaningful time to review a constitutional challenge to
the LFO order on financial hardship grounds is when the State enforces
the order).

-12-



First, as discussed above, the issue raised here is primarily legal.
Neither time nor future circumstances pertaining to enforcement will
affect whether the trial court complied with RCW 10.01.160 prior to
issuing the order. As such, Lyle meets the first prong of the ripeness test.

State v. Valencia, 169 Wn.2d 782, 788, 239 P.3d 1059 (2010) (citing

United States v. Loy, 237 F.3d 251 (3d Cir. 2001)).

Second, no further factual development is necessary. As explained
above, Lyle is challenging the sentencing court’s failure to comply with
RCW 10.01.160(3). The facts necessary to decide this issue (the statute
and the sentencing record) are fully developed.

Although in Valencia, 169 Wn.2d at 789, the Supreme Court
previously suggested LFO challenges require further faétual development,
Valencia does not apply here. Valencia involved a constitutional
challenge to a sentencing condition regarding pornography. In assessing
the second Aprong of the ripeness test, the Court compared Valencia’s
challenge to the court-ordered proscription on pornography with a
hypothetical challenge to a LFO order. The Court suggested the former
did not require further factual development to support review, while the
latter did.

It appears, however, the Supreme Court’s hypothetical LFO

challenge 'Was predicated upon the notion that the order would be



challenged on factual financial hardship grounds, rather than on statutory
non-compliance grounds. For example, the Court stated:

[LFO orders] are not ripe for review until the State attempts

to enforce them because their validity depends on the

particular circumstances of the attempted enforcement.

Id. at 789. This statement certainly may be true if the offender is
challenging the wvalidity of the LFO order asserting current financial
hardship. However, it is not accurate if an offender is challenging the
legal validity of the LFO order based on non-compliance with RCW
10.01.160.

Either the sentencing court complied with the statute prior to
imposing the order, or it did not. If it did not, the order is not valid,
regardless of the particular circumstances of attempted enforcement. This
demonstrates Valencia likely never contemplated the issue raised herein
and is therefore distinguishable. .As explained above, no further factual
development is needed here, and the second prong of the ripeness test is
satisfied.

Third, the challenged action is final. Once LFOs are ordered, that
order is not subject to change. The fact that the defendant may later seek
to modify the LFO order through the remission process does not change

the finality of the trial court’s original sentencing order. While a

defendant’s obligation to pay can be modified or forgiven in a subsequent

-14-



hearing under RCW 10.01.160(4), the order authorizing that debt in the
first place is not subject to change. In other words, while the defendant’s
obligation to pay LFOs that have been ordered may be “conditional,” the
original sentencing order imposing LFOs is final.'® As such, the third
prong of the ripeness test is met.

Next, withholding consideration of an erroneously entered LFO
places significant hardships on a defendant due to its immediate
consequences and the burdens of the remission process. An LFO order
imposes an immediate debt upon a defendant and nonpayment may subject
him to arrest. RCW 10.01.180. Additionally, upon entry of the judgment
and sentence, he or she is immediately liable for that debt which begins
accruing interest at a 12 per cent rate. RCW 10.82.090.

The hardships that might result from the erroneous imposition of
LFOs cannot be understated. A study conducted by the Washington State
Minority and Justice Commission examining the impact of LFOs,

concludes that for many people LFOs result in:

' Division One previously concluded a trial court’s LFO order is
“conditional,” as opposed to final, because the defendant may seek
remission or modification at any time. State v. Smits, 152 Wn. App. 514,
523, 216 P.3d 1097 (2009). However, the Court did so in the context of
reviewing a denial of the defendant’s motion to terminate his debt on the
basis of financial hardship pursuant to RCW 10.01.160(4). Thus, the
Court’s analysis focused on the defendant’s conditional obligation to pay
rather than on the legal validity of the initial sentencing order. Id.



.. .. reducing income and worsening credit ratings, both of
which make it more difficult to secure stable housing,
hindering efforts to obtain employment, education, and
occupational training, reducing eligibility for federal
benefits, creating incentives to avoid work and/or hide from
the authorities; ensnarling some in the criminal justice
system; and making it more difficult to secure a certificate
of discharge, which in turn prevents people from restoring
their civil rights and applying to seal one’s criminal record.

The Assessment and Consequences of Legal Financial Obligations in

Washington State, Washington State Minority and Justice Commission at

4-5 (2008)."

Withholding appellate court consideration of an erroneous LFO
order means the only recourse available to a person who has been
erroneously burdened with LFOs is the remission process. Unfortunately,
reliance on the remission process to correct the error imposes its own
hardships.

First, during the remission process, the defendant is saddled with a
burden he would not otherwise have to bear. During sentencing, it is the
State’s burden to establish the defendant’s ability to pay prior to the trial
court imposing any LFOs. Lundy, 176 Wn. App. at106. The defendant is
not required to disprove this. See, e.g. Ford, 137 Wn. App. at 482 (stating

the defendant is “not obligated to disprove the State’s position” at

H This report can be found at:
http://www.courts.wa.gov/committee/pdf/2008LFO_report.pdf

-16-



sentencing where it has not met its burden of proof). If the LFO order is
not reviewed on direct appeal and is left for correction through the
remission process, however, the burden shifts to the defendant to show a
manifest hardship. RCW 10.01.160(4). Permitting an offender to
challenge the validity of the LFO order on direct appeal ensures that the
burden remains on the State.

Second, an offender who is left to challenge his erroneously
ordered LFOs though the remission process will have to do so without

appointed legal representation. State v. Mahone, 98 Wn. App. 342, 346,

989 P.2d 583 (1999) (recognizing an offender is not entitled to publicly
funded counsel to file'a motion for remission). Given Lyle’s financial
hardships, he will likely be unable to retain private counsel and, therefore,
have to litigate the issue pro se.

For a person unskilled in the legal field, proceeding pro se in a
remission process can be a confusing and daunting prospect, especially if
this person is already struggling to make ends meet. See Washington
State Minority and Justice Commission, supra, at 59-60 (doqumenting the
confusion that exists among legal debtors regarding the remission
process). Indeed, some offenders are so overwhelmed, they simply stop
paying, subjecting themselves to further possible penalties. Id. at 46-47.

Permitting a challenge to an erroneous LFO order on direct appeal would

-17-



enable an offender to challenge his debt with the help of counsel and
before the financial burden grows so overwhelming the person just gives
up.

Finally, reviewing the validity of LFO orders on direct appeal,
rather than waiting for the State to attempt collection and then remedying
the problem during the remission process, serves an important public
policy by helping conserve financial resources that will otherwise be

wasted by efforts to collect from individuals who will likely never be able

to pay. See State v. Hathaway, 161 Wn. App. 634, 651-52, 251 P.3d 253
(2011) (reviewing order that the defendant pay a jury demand fee because
it involved a purely legal question and would likely save future judicial
resources). Allowing the matter to be addressed on direct appeal will
emphasize the importance of undertaking the necessary factual
consideration in the first place and not rely on the remission process to
remedy errors.

For the reasons stated above, this Court should hold Lyle’s

challenge to the legal validity of the LFO is ripe.

18-



BECAUSE THE RECORD DOES NOT EXPRESSLY
DEMONSTRATE THE SENTENCING COURT WOULD
HAVE IMPOSED THE LFOs HAD IT UNDERTAKEN
THE REQUIRED CONSIDERATIONS, THE REMEDY
IS REMAND.

LI

Where the sentencing court fails to comply with a sentencing
statute when imposing a sentencing condition, remand is the remedy
unless the record clearly indicates the court would have imposed the same

condition anyway. State v. Chambers, 176 Wn.2d 573, 293 P.3d 1185

(2013) (citing State v. Parker, 132 Wn.2d 182, 937 P.2d 575 (1997)).

The record does not expressly demonstrate the trial court would
have found the evidence sufficiently established Lyle’s ability to pay the
LFOs. There was no evidence establishing Lyle’s future employment
prospects. Indeed, the record suggests Lyle was not employed and had no
significant assets. Lyle testified he lost his job. 3RP 322. Lyle’s motion
for order of indigency indicates he is not employed and owns no real
estate, stocks or bonds, is not the beneficiary of any trust, and has no
savings or substantial income of any kind. CP 49-53. Moreover, although
Lyle had been employed in the past, he was born in 1951 and will be in his
late 60s when he is released from prison on the current charge. CP 18, 22.

Based on the foregoing, it cannot be said this record expressly
demonstrates the sentencing court would have imposed the same LFOs if

it had actually taken into account Lyle’s individualized financial

-19-



circumstances. As such, the remedy is remand for resentencing. Parker,
132 Wn.2d at 192-93.
4. LYLE WAS DENIED EFFECTIVE ASSISTANCE OF
COUNSEL WHEN HIS TRIAL COUNSEL FAILED TO
OBJECT TO THE IMPOSITION OF LFOs.

The federal and state constitutions guarantee the right to effective
representation. U.S. Const. Amend. 6; Const. art. 1, § 22 (amend. 10); State
v. Thomas, 109 Wn.2d 222, 229, 743 P.2d 816 (1987). Ineffective
assistance of counsel is established if: (1) counsel’s performance was
deficient, and (2) the deficient performance prejudiced the defendant.
Thomas, 109 Wn.2d at 225-26 (adopting two-prong test from Strickland v.
Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984)).

Deficient performance occurs when counsel’s conduct falls below an

objective standard of reasonableness. State v. Stenson, 132 Wn.2d 668, 705,

940 P.2d 1239 (1997). Prejudice occurs when, but for counsel’s
unprofessional errors, there is a reasonable probability that the outcome of

the proceeding would have differed. In re Personal Restraint of Pirtle, 136

Wn.2d 467,487, 965 P.2d 593 (1998).
Lyle’s counsel was ineffective for failing to object to the imposition
of discretionary LFOs. Reversal is required because failure to object to the

LFOs prejudiced Lyle. See Duncan, 180 Wn. App. at 255 (recognizing
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ineffective assistance of counsel is “an available course for redress™ when
defense counsel fails to address a defendant’s inability to pay LFOs).

As discussed above, RCW 10.01.160(3) permits the sentencing
court to order a defendant to pay LFOs, but only if the trial court has first
considered his individual financial circumstances and concluded he has
the ability, or likely future ability, to pay. Here, the discretionary LFO
costs imposed included $1500 in court appointed attorney fees. Blazina,
174 Wn. App. at 911 (recognizing court appointed attorney fees are
“discretionary legal financial obligations™).

Counsel’s failure to object to this discretionary LFO fell below the
standard expected for effective representation. There was no reasonable
trial strategy for not requesting the trial court to comply with the
requirements of RCW 10.01.160(3). Counsel simply neglected to object
to the trial court’s failure to comply with the statutory requirements as
required by existing case law. See State v. Kyllo, 166 Wn.2d 856, 862,
215 P.3d 177 (2009) (counsel has a duty to know the relevant law); State
v. Carter, 56 Wn. App. 217, 224, 783 P.2d 589 (1989) (counsel is
presumed to know court rules). Such neglect indicates deficient

performance. See State v. Tilton, 149 Wn.2d 775, 784, 72 P.3d 735

(2003) (finding failure to present available defense unreasonable).

21-



Counsel’s failure to object to imposition of discretionary LFO’s was
also prejudicial. As discussed in argument two above, the hardships that
can result from the erroneous imposition of LFOs are numerous. In a
remission hearing to set aside the LFOs, Lyle is not only saddled with a
burden of proof he would not otherwise have to bear, but he will also have
to do without appointed legal representation.

There is a reasonable prébability the outcome would be different
but for defense counsel’s conduct. Lyle’s constitutional right to effective
assistance counsel was violated.

D. CONCLUSION

For the reasons stated above, this Court should permit Lyle to
challenge the legal validity of the LFO order, vacate the order, and remand
for resentencing. A

n
DATED this ZZ day of August, 2014.
Respectfully submitted,
NIELSEN, BROMAN & KOCH

sz;z fZ//%L// ’

JENNIFER WINKLER
WSBA No. 35220
Office ID No. 91051

Attorneys for Appellant
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Pierce County Cierk

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Pigintiff, | CAUSENQ. 13-1-05027-3
us. - AND SENTENCE (FIS)
L
IRVINGB. LYLE [ JRCW 9 D44 712\0.904A 507 Prison Confinement
Defendant | [ ]J8il One Year or Less
[ ]1First-Time Offender
SID: WAI0G34558 1 ] Spedal Sexusl Offender Sentencing Altanstive
OB 01/0541951 [ ] Special Drug Qffender Sentencing Alternative
I ] Altenative to Confinement (ATCS
[ ] Clerk’s Action Required, para 4.5 (SDOSA),
A7and 4.8 (55054)4.15.2,53, 56 and 58
[ }Juvenile Decline [ Mandatory [ [Discreiionsry
1 HEARING

1.1 A sentencing hearing was held and the defendant, the defendmnt's lawyer and the (deputy) proseauting
attorney were prasent.

. FINDINGS

There being no reasen why judgment shauld nat be pronounced, the court FINDS:

2.1 CURRENT OFFENSE(S): The defendant was found guilty an 2 ZS ' / L/ .
by[ }plea [ }iwy-verdict{ X ]benchtrial of: 7

COUNT | CRIME RCW ENHANCEMENT { DATEOF INCIDENT NO.
TYPE* CRIME
I FAILURETO 0A 44132 NCNE 99125712 TPD 122680750
REGISTER AS A SEX -
QFFENDEFR. - THIRD 10719113
OFFENSE (196)

¥ (F) Firearm, (D) Other deadly weapens, (V) VUCSA in g protected zone, (VI Veh Hom, See RCW 46.61.520,
(JP) Jiwenile present, {SM) Sexrual Motivation, (SCF) Sexua! Conduct with a Child for aFee. SeeRCW
0.94A 333(&). (Ifthe aime is a drug offense, include the type of drug in the second cohmmn)

as charged in the Original Information

JUDGIMENT AND SEMTENCE S
(Felony) (7/2007) Page 1 of 12

Office of Prosecuting Attorney

g§ 930 Facoma Avenue S. Room 946
- . bl%%o\_ \ Tacomu, Washington 98402.2(71

Telephone: {253) 798-7400
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[ 1 Current offenses encompassing the same ariminal conduct end counting as ane aime i determining
the offender score ars (RCOW 9.044 S80):

[ 1 Other arrent convictions listed under different cause numbers used in calculabng the offender scare
are (list offense and case number):

2.2 CRIMINAL HISTORY (RCW 9944 525)

CRIME DATE COF SENTENCING DATEOF | AoJ | TYDE
SENTENCE COURT CRIME ADULT | OF
(Courty & State) GV CRIME
7 | BURGLARY 2 08108177 PIERCE CO. WA 04714771 A
2 | ATIBURS 2 1612778 PIERCE CO. WA 06730775 A
3 | PSP2 XD 03710785 PIERCE CO, WA 01729785 A
4 | FORGERY 33 03719785 PIERCE CO, WA 91720733 A
5 | VIOL WORK REL 06/02/%7 FRANELIN CO, WA 05/06/87 A
6 | RAFEl 113308 EING CC, WA 15719780 A
7 | B8LT2 11723791 EING CO, WA 10710789 A
5 | KIDNATPING 1 11722101 EiNG CO, WA 10/19:89 A
O [ BURG? 11716/98 PIERCE CO, WA 07027108 A
10 | FIRABO 02/21703 PiERCE CO, WA 3133702 A
11 | FIRABD 04728704 PIERCE GO, WA 08721703 A
12 | FIRASD 04714793 PIERCE CO, WA 0571508 A
13 | RESBURG 04712/05 PIERCE CO. WA 02701705 Y
1% | TIRASC 03719/09 BIERCE CO, WA T1/60/95 A

[ ] The court finds that the following prior convicions are one offense for purposes of determiming the
offender score (RCW 0.04A 525):

2.3 SENTENCIRG DATA:

COUNT | OFFENDER | SERIOUSNESS { STANDARD RANGE PLUS TOTAL STANDARD | MAXIMUM
HO. SCORE LEVEL {aolinguding snhmecoments) | ENHANCEMEN IS RANGE TERM
(including emhmncoments)
1 12 i 43 ~57 MOS NONE 43 - 37 MOS 10 YRS/
£20000. |

For violent offerises, most serious offenses, ar aimed offenders recommended sentendng sgreements or plea
agreements sre | ] attached | 1 as follows: M/A

2.4 [ } EXCEPTIONAL SENTENCE. Substantial end compelling reasons exist which justify an
excepiionsl zentence:

[ )within] )] below the standard range for Count(s)

[ ]sgbove the standard range for Count(x)

{ ] The defendant snd state stipulate that justice is best served by imposition of the exceptimal sentence
above the standard range snd the court finds the exceptional sentence furthers and is consistent with
the interests of justice and the purposes of the sentendng reform sa.

[ 1 Aggravating factors were { ] stipulated by the defendant, [ ] found by the court after the defendant
weived jury trisl [ ] foomd by jury by sneda! interogatary.

Findings of fact and canciusions of law are atrached in Appendix 2.4, | } Jiry’s spediai interrogatory is
attached. The Prosecuting Attomney [ ] did [ ] did not recommend & similar sentence,

JUDGMENT AND SENTEMNCE (JS)

(Felony) (7/2007) Page 2of 12 Office of Prosecuting Attorney

930 Tacoma Avenue S. Room 946
Tacoma, Washington Y8402.2171
Telephone: (253) 798-7400
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2.5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS, The court has considered the total samount
owing, the defendant’s past, present and fishure ability to pay legal financial obligations, mcluding the
defendant’ s finmdial resources and the likelihood that the defendant’s status will change. The court finds
that the defendant nas the ability or likely future abiiity to pay the legal financiai ohligatiocns imposed
herein. RCW ©.944.753,

[ 1 The following extracrdinary cdramstances exist that make resntution insppropriste (RCW 9.944 753):

[ ] The following extracrdinary crawnstances exist that make payment of nonmsndstory legal financial
obligations inappropriste:

2.6 { 1FELONY FIREARM OFFENDFR REGISTRATION. The defendant cammitted a felony firesrm
offence ac defined in RCW 9.41.01Q

[ ] The court considered the following factors:
[ ] the defendant’s criminal histary.

[ ] whether the defendant has previously been found not guilty by reason of inssmity of any offense in
this state or elsewhers.

[ ] evidence of the defendant’s propensity for violence that would likely endanger persons.
[ ] other:
[ | The cont decided the defendant [ ) should [ ] should not register as g felony firesrm offender.

HI. JUDGMENT

31 The defendant is GUILTY of the Counts end Charges listed in Parggraph 2.1
12 [ § The court DISMISSES Counts [ ] The defendant is fomd NOT GUILTY of Counts

IV. SENTENCE AND ORDER
IT 1S ORDERED:

4.1 Defendant shall pay to the Clerk of this Court: (Pieree Cownty Clerk, 930 Tacoma Ave #110, Tacoma WA 98402)

JASS CODE
RTN/RIN ¥ Restitution to:
¥ Regtingion to:
@¥ame snd Address—address may be witbheld and provided confidentially to Clerk's Office),
PCV . $ S500.00 Crime Victum gssessment
DNA 3 100.00 DNA Datsbase Fee
PUB $__/ @ o Court-Sppointed Attamey Fees and Defense Costs
FRC $ 200.00 Crimns] Filing Fee
FCM ¥ Fme
JURGMENT AND SENTEMCE (J5)
(Felony) (7/2007) Page 30f 12 Office of Prosecuting Atturney

930 Tacoma Avenue S, Room 946
Tucoma, Washington 98402-2171
Telephone: (253) 798-7400
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OTHER LEGAL FIINANCIAL OBLIGATIONS (specify below)
§ . Other Costs for:

[POUREEIOR

_Cther Costs fox:
Q 5_ TOTAL

[ ] The above total does not meclude all restitition which msy be set by later arder of the cowrt. An sgreed
restintion crder rgqy be entered RCW 9044 753, & rectitution heering:

[ ] =hall be set by the prosecitar.
[ }is schaednled for
[ JRESTITUTION. Order Attached

{ ] TheDepartment of Corrections (0OC) or derk of the court shall immediately issue g Notice of Payroll
Deduction. RCW ©.04A.7502, RCW 9.94.4.760(8).

{X] All payments shall be made m accardance with the policies of the ammencing immediately,
unless the court wﬁw.h therate herein: Mot lessthan § per racath
commending . zg C ROW 9.94.760. If the court dbesnot set the rate herein, the

defendant shtﬂ repaet to the derk’s office within 24 hours of the entry of the judgment and sentence to
cet up e peyment plan.

The defendant shall repart to the clerk of the court or as directed by the derk of the court to provide
firancial end cther information azrequested. F.CW 0,944 7680{7)(b)

[ 1COSTS OF INCARCERATION. In addition to other costs imposed herein, the court finds that the
defendant hes or is likely to heve the means to pay the cogts of incarcerstiom, and the defendant iz

ardered to pay such costs at the steiutery rare. RCW 10.01.160.

COIJICTION COST S The defendant shall pay the costs of services to collect umpaid legal financial
obligations per contract or statute. RCVW 36.12.190, 9.944.780 and 1814500

INTERYEST The finanaal obligahions imposed in this judgment shall bear interest fram the date of the
judgment unti! payment in ful), at the rate applicable to civil judgments. RCW 10.82.0580

COSTS ON AFPEAL An award of costs on appesl ggainst the defendant may be added to the total legal
finandial obligations. RCW. 10.73.16C.

4.1b ELECTRONIC MONITORING REIMBURSEMENT. The defendant is ardered toreimbiurse
(name of electranic maonitaring agency) at s
for the cost of pretrial electrapic monitaring in the amount of §

42 [X] DNA TESTING. The defendant shall have a blosd/iclogical sample drawn for purposes of DNA
identification enelysis end the defendart shall fully cooperste in the togting The sppropriste sgency, the
county or DOC, shail be responsibie for obtaining the ssmple priar to the defendant’ s relesse from
canfinement. RCW 43.43.754.

[ 1HIV TESTING. The Health Department or designee shall test and counsel the defendant for HIV ag
soon &5 nostible and the defendent shell fully cooperate in the tegting. RCW 70.24.340.

4.3 NO CONTACT
The defendant shall not have contact with (name, DOB) including, but not
limitad to, pa"'cnal verbal, telephonic, written or contsct thrcug}‘ & third party for years (oot to
exceed the maximum sasttory sentence).
[ | Damesthic Violence No-Contad Order, Antiharassment No-Contact Order, or Sexual Assault Protection
Order is filed with this Judgment and Sentence.

JUDGMENT AND SEMNTENCE (J5)
(Felany) (7/2007) Page 4 of 12 Office of Prosceuting Attorney

930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-217t
Telephone: {253) 798-7400
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OTHER: Property msy have been taken into custody in conjundion with this case. Property may be
returned to the rightful owner. Any claim for rern of such proparty must be made within 20 days. P.fter
90 days, if you do not make 8 claim, property may be dlSpOSEd of gccording to law.

LAY
;%/ 187412,
K/’ﬂw}-cr AL 4 Sew aé’%;/m(ef adf f@;/c/r/é% éz/z yZo

[ Au property is hereby forfeited

[ ] Property may have been taken into custody mn conjunction with this case. Property may beretumed to
the rightfiil owner. Any daim for return of such property must be made within 80 deys. Afta 90 daye if
you donot make a claim, property may be disposed of accarding to law.

BOND IS HEREBY ¥XONERATED

CONFINEMENT OVER ONE YEAR The defendant is sentenced as follows:

(6) CONFINEMENT. RCW 0.94A 589. Defendant is sentenced to the following term of total
ceafinement in the custedy of the Department of Corrections (DOC): '

bﬂ manths on Count ‘[/ maonths an Count

] maouths on Count manths on Count

months an Count manths an Coumt

Acual number of menths of total confinement ardered is: ; i] 270v1 t4S

(Add mandatary firesrm, deadly weapons, and sexugl motivation enhancement time to nm consecutively to
other counts, see Section 2.3, Sentencing D ata, sbove).

[ ] The confinement time on Count(s) contain(s) 8 mandstory minimmm tem of

CONSECUTIVE/CONCURRENT SENTENCES. RCW 9.54Aa. 589, All counts shall be served
concurrentty, except for the portion of those counts for which there is a spedal finding of a firearm, other
deedly weapan, sexnel ractivation, VUCSA in 8 protected zone, ar rasnufacire of methamphetamine with
Jjuvenile present as set farth sbove & Section 2.3, and except for the following counts which shsil be served
consecutively:

The sentence herein shall nin conseaxtively to all feleny sentences in cther cause numbers imposed pricrto
the commissicn cof the crime(s) being sentenced. The senterce herein chall run conarrently with felony
sentences in other cause numbers imposed after the commission of the arime(s) being sentented except for
the following cause mimbers. RCW 9.944 589:

Canfinement shall commence immediately tmless otherwise set forth here:

JUDGMENT AND SENTENCE (JS}
(Felany) (772007) Page S of 12 Office of Prosecuting Atturney

930 Tacoma Avenue S. Rovm 946
Tacoma, Washington 98402-2171
Telephune: (253) 798-7400
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] 1
)
] 5 () The defendmt shall receve aredit for time served prior to sentenang if that confinement was solely
" - under this cause nimeher, ROW 0.044 505, The time served shall be coraputed by the iail unlecs the
o aredit for rime served priar to sentencing is specifically set forth by the cart:
- 3
4 4.6 | 1 COMMUNITY PLACEMENT (pre 7/1/00 offenses) 1s crdered as follows:
5 Count. far manths;
<Lty 6 Count for months;
rren
_i 7 Comt o~ for mexths,
- 8 [A COMMUNITY CUSTODY (To determine which offenses are eligible for or required for community
custody see RCW 0.044,.701)
9 The defendant shall be on commumty castody for:
=i " Count(s) L 36 months for Serjous Violent Offenses
] d
2 Count(s) 18 months for Violent Offenses :
0l It Comt(s) 12 rnonths (for arimes against a persan, drug offenses, or offenses
involving the unlawfil possession of a firearm by a
Wieu 12 dreet gang mernber of geseciate)
e
13 Note: combined term of confinement and community custedy for any particular offense cannot exceed the
i settary maximem. RCW 9.94A.701,
14 (B) While an commumuty placement or commumity custody, the defendant shall: (1) repart toand be
_ gvailable for contact with the assigned conwnurity correctiens officer as directed; (2 work st DOC-
[5 spprov ed education, empioyment and/or communiry restitution (service); (3) notify DOC of any change in
defendant’s address ar employment; (4) not con=ime controlled substances except pursuant to lawfnlly
16 iszued prescriptions; (5) not imlawfully possess cantrolled substances while in commumity cugtedy; (6) not
own, use, or possess firegrms or aymumition; (7) pay supervision fees as deternined by DCC; (8) perfam
17 affirmative acts as required by DOC to confirm complisnce with the arders of the court; (9) abide by any
additicnal conditions impesed by DOC under RCW 0.94.8,.704 and . 706 and (1{) for zex offensez, sabmit
Ll 18 to eledranic monitoring if imposed by DOC. The defendant’ s residence location and living sirangements
Crn are subject to the priar approval of DOC while in commumity placement or community custody.
19 Conramity castody for sey: offendars not sentenced under RCW 9.944 712 raay be extended for up ta the
stetutary maximum rerm of the sentence. Violarion of community custody imposed for a sex ofiense may
20 result in additional continement.
The court arders that during the period of supervision the defendant shall:
21 [ ] corsume no alcchol.
22 { V?&’j no contact with: iﬂ&/ C ao
” {vremsin{ ] within| ] mutside of a specified geographical boundary, to wit:
) ety OCO
e 24 [ ]notserve in any patd or voluntesr capacieywhere he o she has control or spervision of mincrs undar
S 13 years of age
25
[ y]p/artiopste in the following aime-related trestment. or coumseling services:
26 v CCO
v
27 { ]undergo an evaluation for treatment for [ ] domesticwiolence [ ) substance sbuse
[ 1 mental health { ] enger management and fully camply with all recommended treghment.
28
JUDGMENT AND SENTEMNCE (JS)
(Felony) (772007) Page Sof 12 Office of Prusecuting Attorney
. 930'Tucoma Avenue S. Roum 946
Wl b Tacoma, Washington 98402-2171
R Telephone: (253) 798-7400
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{ Amply with the followmng aime-related prohmbitions: (7%‘/ CCO

Z.
{ )J/Other conditions:

f0{/;/ 000

{ ]Far sentences imposed under RCW 9.944 702, aother conditions, including electronic monitarig, may
be imposed during commupity castody by the Indetarminate Sentence Review Bosrd, or inan
emergency by DOC. Emergency conditions imposed by DOC shall not remain in effect langer than
seven warking days.

Court Ordered Trestment: If any cowrt arders mentsl heslth o chemical dependency trestment, the
defendsnt must notify DOC and the defendant et relegse treatment information: to DOC for the duration
of incarcerstion and supervision RCW 9.04A 542,

FROVIDED: Thatunder no circumstances shali the total term of confinement plus the term of community
cuody actually served estceed the stahtary masdimiam for each offence

4.7 [ ] WORK ETHIC CAMP. RCW 9.54A 690, RCW 72.09.410. The court finds that the defendant is
eligible and is likely to qualify far work ethic camp and the court recornmends that the defendant serve the
sentence at 8 wark ethic camp. Upon completion of work ethic camp, the defendant shall bereieased on
community custody for any remaining time of total confinement, subject to the conditians below. Violation
of the conditicns of commumity cistody may result in a retirm to total confinement for the balmce of the
defendsana’ s remaining time of total confinement. The conditions of commimity custedy are stared sbove in
Section 4.6

48 OFF LIMITS ORDER (known drug trafficker) RCW 10.66.020. The following aress are off limitstothe
defendant while under the supervision of the Coumty Jail or Trepartment of Correctians:

Mwo

JUDGMENT AND SENTENCE {JS}
(FEKGDY) (7/2007) Page Tof 12 Office of Prosecuting Atturpey

930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone: {253) 7987400
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V. ROTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral attack oni this
Judgment and Sentence, including but net limited to any personal restraint petition, state habegs corpus
petition, motion to vacare judgment, motion ro withdraw guiity ples, mation for new trial ar motion ro
arrest judgment, must be filed within ane year of the final judgment in this mstter, except as provided for m
RCW 1073100 RCW 10.73.090,

LENGTH OF SUPERVISION. For an offense committed pricr to July 1, 2000, the defendant shall
remain under the court's iurisdictiion end the supervizion of the Department of Caredtions for a paricd up to
10 years fraan the dsre of sentence or release rom confinement, whichever is langer, to assure payment of
all legal financial obligations unless the court extends the arimnal judgment sn additional 10 yesrs. For an
offense coramitted on or after July 1, 2000, the court shall retain jurisdictien cver the offender, for the
purpose of the offender’ s compliance with payment of the legai finsncial obiigations, wntil the obligarion is
campletely satisfied, regardless of the statutory maximim for the arime. RCW 8.944. 760 and RCW
0.945_505. The clark of the court i= authorized to collect unpaid legal financial obligations at any time the
offender remains under the jurisdician of the court for purposes of his or her legal financiai obligations.
RCW 9.242 76((4) and RCW 9.944 753(4).

NOTICE OF INCOME-WITHHOLDING ACTION. Ifthe court hasnot ordered an immediate notice
of payrol} deduction in Section 4.1, you are notified that the Department of Carrections or the clerk of the
cort may issite a netice of payrol! deduction without natice te you if you aremore than 39 days pagt due in
monthly payments in an amount equal to or greater than the smommt paysole fix one raonth. RCW

9.94.8 7602. Other income-withholding action imder RCW ©.94.2 may be taken without fimther notice,
RCW 9.948 760 may be taken without firther notice. RCW 0.944 7608

RESTITUTION HEARING.
[ ] Defendant waives any right to be present at any restiution hearing (sign mitials):

CRIMINAL FNFORCEMENT AND CIVIL COLLECTION. Any violaton of this Jundgment and
Sentence is punishable by up to 60 days of confinement per violation. Per tection 2.5 of this donmaent,
legal iinancial obligarions are collectible by dvil means. RCW 9.94A 634,

FIREARMS. Y ou must inomedistely surrender any concealed pistol license and youmsay not own,
use or possess any fizearm unless your right to de so is restered by o court of recerd. (The court derk
shall fexward 8 copy of the defendant's driver’s license, identicard, or compargble identification to the
Department of Licensing slong with the date of conviction or comrmutment.) RCW ©.41.040, ©.41,047.

SEX aND KIDNAYPING OFFENDYR REGISTRATION. RCW 94.44.130, 10.01.200.

1. General Applicability snd Requirements Because this aime involves a sex offense or kidnapping
offense (e.g, kidnapping inthe first degree, kidnapping in the second degree, or imlawful impriscument as
defined in chapter 9A 40 RCW) where the victim is a minor defined in RCW 94 44.130, you sre required
toregister with the sheriff of the coumty of the state of Washington where youreside. If youarenct a
resident of Wachington bit you sre s gtudent in Wechington o you are emiployed in Weshington or you carry
m & vocation in Washington, you must register with the sheriff of the county of your school, place of
employment, or vocation, Y ou rmst register immediately upon being sentenced unless you are in cugtody,
in which caze you must register gt the time of your releaze and within three (3} business days from the time
of release. A

2. Offenders Who Lesve the State and Return: If you leave the state following your sentencing ar
relegse from custody but leter move beck to Washington, youmust register within three (3) businass days
after moving to this state. I you are under the jurisdicrion of this seate’s Department of Carecrians, you
must register within three (3) business days after moving to this state. If you leave this state following vour
sentendng or release fram oustody but lste while not a resident of Washington you became employed in
‘Washington, carry our 8 vocation in Washington, or strend school in Washingran, you must register within

TUDGRENT AND SENTENCE (%)
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three (3) business days after starting school in this state o becaming employed or carrying out a vocation
this state,

3. Change of Residence Within State and Leavingthe State: If you change your residence within a
county, you must provide, by certified mail, with retirn receipt requested ar in parsen signed written
netice of your change of residence to the sheriff within three (3) business days of moving. 1f you change
your residence to 8 new county within this state, you must register with that county sheritt within three (3)
business days of moving, and must, within three (2) business days provide, by certified mail, with retum
receipt requested or in persan, signed written notice of the change of address in the new caunty to the
county sheriff with whom you lest registered. If you move out of Washington State, you must send written
netice within three {3) business days of moving to the coumty sheriff with whom you lest registered in
Washingron Stare.

4. Additionsl Requirernents Upon Moving to Ancther Stete: If youmove to another state, or if you
Wk, cary on a vosgticn, or attend schoo! in ancther state you must register a new address, 'mgsxpnmd, and
phetograph with the new siate within three (3) business days afier establishing residence, ar after beginning
to work, cary on a vocation, ar attend school in the new state. Y oumust also send written notice within
three (3) days of moving to the new stete arto e foreign cwnny tothe caunty sheriff with whom you last
registered in Washingron State.

5. Notification Requirement When Enrolling in or Fmployed by a Public or Private Instiation of
Higher Fducation or Carmmon School (K-12): If you are a resident of Washington and you are admitted to
a public or private instintien of higher educaticn, you are required to natify the sheriff of the county of your
residence of your intent to attend the institution within three (3) business days prior to anving st the
inetintion. If you became employed at a public ar privete instingion of higher education, you sre required to
nexify the sneriff for the coumty of your residence of your emplayment oy the inginttion within tree (3)
business days prier to beginning to work at the institution. If your enroliment o employment at 8 public or
private insinticn of higher educgticn istaminated, you are required to netify the sheriff for the county of
your residence of your terminstion of enroliment or enpioyment within three (3) business days of such
termination. If you attend, or plan to attend, 8 public or private school regulsted imder Title 28 RCW o
chapter 72.40 R.CW, vou gre requirad to notifyy the sheriff of the county of your residence of yor intent to
atiend the school. Y ou must netify the sheriff within tnree (3) ousiness days priar to arriving at the school to
aitend classes The sheriff shall pramptly notify the princpal of the school.

6. Regisiration by £ Persem Who Does Not Have 8 Fixed Residence: Even if you do no have a fixed
residence, you sre required to register. Registration must occur within three (3) business days of release in
the county where you sre being supgvised if you de net have a residence at the time of your release from
custedy. 'Within three (3) business days after losing your fixed residence, you must provide signed written
notice to the sheriff of the coumty where you last registered. If you enter a different county and stay there
for more then 24 hours, you will be required toregister in the new commtywithin three (3) business daye
after entering the new comty. You must also repart weekly in person to the sheriff of the counry where
you sreregistered. The weekly report chall be on a day specified by the coumty sheriff's office, end shall
ocar during nocmal business howrs. Y o may be required to provide & list the locations where yeu have
stayed during the last seven days Tne lack of a fixed residence is 8 facer that may oe considered in
determining an offender’ s nsk level and shall mske the offender subject to dizclosure of information to the
public at large prrsuant to FCW 4.24.55Q.

7. Application for 2 Name Change: If you spply for a ngme change, you must submit a8 copy of the
applicetion to the caumty sheriff of the county of your residence and to the state pstrol not fewer than five
days before the entry of en order granting the name change. If you receive sn arder cnanging your name,
you ranst submit a copy of the order to the caumty shenff of the county of your residence andto the state
patrol within three (2} business days of the entry cf the order. RCW 92,.44.13C(7).

[X] The defendant is 1 sex offender mibject to indeterminste sentencing under RCW 9.944 712,

[ ] The court findsthat Coumt _______is a felony in the commission of which a motor vehicle was used.
The clerk of the court is directed to immediately farward an Abstract of Court Recard te the Department of
Licensing, which must revoke the defendant’ s driver’ s license. RCW 46.20.285.
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59 If the defendant is ar becomes subject to court-ardered mental health or chemical dependency tregtment,
the defendant must netify DOC and the deferdant’ s treatrent information must be shared with DOC for
the dursrian of the defendant’ s incarcerstion snd supervision RCW 0.94A 562.

510 OTHER: (;Q&/ CCO

DONE in Open Cowrt and in the presence of the defendamt this date: (? - / (/ ,/ {7‘

JUDGE AI‘Z@( )
Print narme \ A\\J‘{).AVQI ,‘52PMN]

{ '

Deputy Proémrﬁg Anamey Anc\;ney far endam / 4
Print name: Print nsme: Sj2 A
WSB# F60S_ WSE # ‘3’7% (/)

f d —F

VOTING RIGHT § STATEMENT: RCW 10.64.140. I acknowledge that my right to vote has been lost dueto
felony convictione. I€T am registered te vate, my voter registratian will be cancelled My right to vete may be
restared by: 8) A certificate of discharge issued by the sentencing court, KCW 9,944 637; 0) A cowrt arder issued
by the sentencing cowrt restaring the right, RCW 9.92.056; ©) A final order of discharge issueqd by the indetermunate
sentence review beard, RCW 9.96.050, or @) A certificate of restaration issued by the govemer, RCW £.96.020.
Vating vefore therignt isrestored is a class C felany, RUW 924.84.660.

@et‘endam’ 5 sxgnﬂmre%7% é/

plett
@Y‘«ﬂ"
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41 ) CERTIFICATE OF CLERK
& .
Ve 3 CAUSE NUMRER of this case: 13-1-04027-3
nopp
' I, KEVI STOCK Clek of this Court, catify that the foregoing is a full, true and ccrred copy of the Judgment and
4 c~‘en.en'e in the sboy e-entitled sction now on recard in this offica.
3 WITNESS my hand and seal of the said Superiar Court affixed this date:
6
" Clerk of said County and State, by: : , Deputy Clerk
w7
~F
8
Lvue 9 IDENTIFICATION C1 li)R’lI{']R
S
w10
Court Peporter
N
o N
oo 12
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Fil
14
LuLt |5
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19
20
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IDENTIFICATION OF DEFENDANT
SIDNo  WAI0034664 Date of Birth  01/05/19351
(1f no SID tske fingerprint card for State Patral)
FBINo  584913H Local ID No. 982100021
PCNNo. UNENOWN Other
Alias name, SSN, DOE:
Race: Ethnicity: Sex:
I3 Asien/Pacdfic [} Rlack/African- [X) Caucasian [} Higpgnic [¥X] Male
Islander American
[1 Native American [ ) Other: : [X] Non- {1 Female
Higpenic

FINGERFPRINTS

Lef? four fingers taken simuttaneoucly Left Thumb

i
4

8 4 {\<
bt

Right four fingsrs taken simulteneously

;l::;':)"..
S sy
T attest that I ssw the same defendsnt who appeared in court on this doament affix s o her ﬁ’ngl‘er%nms and
i
signahmre thereto. Clerk of the Court, Deputy,Clerk, Dated:
- S N
DEFENDANT'S SIGNATURE; | > ~Z et %/cw%

=
DEFENDANT’S ADDRESS:

JUDGMENT AND SENTEMCE (J5)
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The defendant having been sentenced to the Department of Correchions for a:

sex offense

seripns viclent offense

assaule in the secand degree

sny crime where the defendant o an accamplice was armed with s deedly wespan
any felany under §9.50 and 69.52 .

1IN

The offender shall report to and be availsble for contact with the assigned cammunity corrections officer as directed:
The offender shall work at Department of Carrections approved education, employment, snd/or camrunity service;
The offender shall not consume controlled substances except pursusnt to lawfully 1ssued presariptions:

An offender in community custedy shall not unlawfully possess controlled substances;

The offender shall pay community placement fees gs determined by DOC:

The restdence location and living srrangements are subject to the prior approeal of the depsriment of corrections
during the neriod of comrmity placement.

The offender shall submit to affirmative acts necessary to monitor compliance with court orders as required by
DCC. :

The C may also order any of the Following spedal conditions:

()] The offender shall remain within, or outside of, a specified geographical boundary:
AT‘\ Tha nffender chall net haoa divect oo indirest rantart with tha mcairn of tha rrima or g2 onamfiad
hAIG W2 WULE AAGEE WAL S3AV U W TNV VW LN AL MAT WA MLIT WA O *IC\-LLI.':\J

v D The offender shall participate in crime-related treatment o cmmselmg SErVICES,

/W‘) The offender shall not consurne alcohal;
) The residence location and living arangements of a sex offender shall be subject to the pricx
approval of the department of coredtions; or

‘ s/(V.[_) The offender shall camply with sny crime-related prehibitions.

Z(vn) Other ;iﬁé/ o

ADPPENDIX F Office of Prosecuting Attorney
930 Tacoma Avenue 8, Rovin 946
Tacoma, Washington 98402-2171
Telephone: (253) 798.7400

Y

v



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION TWO

STATE OF WASHINGTON
Respondent,
V. COA NO. 46101-3-ll

IRVING LYLE,

Appellant.

DECLARATION OF SERVICE

I, PATRICK MAYOVSKY, DECLARE UNDER PENALTY OF P.ERJURY UNDER THE LAWS OF THE
STATE OF WASHINGTON THAT THE FOLLOWING IS TRUE AND CORRECT:

THAT ON THE 22"° DAY OF AUGUST 2014, | CAUSED A TRUE AND CORRECT COPY
OF THE BRIEF OF APPELLANT TO BE SERVED ON THE PARTY / PARTIES
DESIGNATED BELOW BY EMAIL AND/OR DEPOSITING SAID DOCUMENT IN THE
UNITED STATES MAIL.

Xl IRVING LYLE
DOC NO. 229522
AIRWAY HEIGHTS CORRECTIONS CENTER
P.0. BOX 2049
AIRWAY HEIGHTS, WA 99001

SIGNED IN SEATTLE WASHINGTON, THIS 22"° DAY OF AUGUST 2014.




NIELSEN, BROMAN & KOCH, PLLC

August 22, 2014 - 2:20 PM

Transmittal Letter

Document Uploaded: 461013-Appellant's Brief.pdf

Case Name: Irving Lyle
Court of Appeals Case Number: 46101-3

Is this a Personal Restraint Petition? Yes No
The document being Filed is:

Designation of Clerk's Papers Supplemental Designation of Clerk's Papers

Statement of Arrangements

Motion: ____

Answer/Reply to Motion:
Brief: __Appellant's

Statement of Additional Authorities

Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes:
Hearing Date(s):

Personal Restraint Petition (PRP)

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition
Petition for Review (PRV)

Other:

Comments:

No Comments were entered.

Sender Name: Patrick P Mayavsky - Email: mayovskyp@nwattorney.net

A copy of this document has been emailed to the following addresses:

PCpatcecf(@co.pierce.wa.us



